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MECHANICS OF THE “CLAWBACK”;
IS A $5,000,000 GIFT REALLY A $5,000,000 GIFT?

I. Introduction
A. The Tax Relief Unemployment Insurance Reauthorization and Job Creation
Act of 2010 (“TRA”) was enacted into law on December 17, 2010. To the surprise of
many practitioners and commentators, §302(b) of TRA modified the gift tax regime for
the years 2011 and 2012 by reducing the highest gift tax bracket to 35% and by
increasing the gift tax applicable credit amount to $5,000,000. The TRA amendments to
the gift tax regime, as well as to the estate tax and generation skipping transfer (“GST”)
tax regime, expire on December 31, 2012 (TRA §304); on January 1, 2013, the pre-TRA
estate, gift and GST tax regime will again control (a 55% maximum gift and estate tax
rate and a $1,000,000 applicable credit amount), unless Congress acts before then to
change these rules.
B. In a vacuum, the TRA amendments to the gift tax regime permitting tax free
gifts up to the $5,000,000 applicable credit amount, and imposing the reduced 35%
maximum gift tax rate on gifts exceeding the applicable credit amount would seem to
provide high net worth taxpayers with a tremendous opportunity to efficiently transfer
wealth to or for the benefit of lower generation family members.
C. Unfortunately, 2011 and 2012 gift transactions cannot be made in a vacuum.
§2001(b)(1)(B) (all code sections refer to the Internal Revenue Code) requires (and has
always required) that adjusted taxable gifts be brought back into a decedent’s estate as
part of the estate tax calculation (this add-back calculation has been generically referred
to as the “Clawback Rule”). There has been much confusion about whether the
Clawback Rule will cause the tax benefits of 2011-2012 gifting transactions to be wiped
out at a donor’s death.
D. The second prong of the Clawback Rule, §2001(b)(2), which was amended
by §302(d) of TRA, is the source of the confusion. Prior to the TRA amendment,
§2001(b)(2) set forth a calculation intended to account for any differential between the
marginal gift tax rate imposed for the year of the gift and a higher marginal estate tax
rate imposed for the year of death. The TRA amendment added a new, second factor
to the §2001(b)(2) equation, intended to account for any differential between the
applicable credit amount available in the year of the gift and a lower applicable credit
amount available in the year of death. Because the TRA rules are set to expire at the
end of 2012, commencing in 2013, there is a possibility that a higher estate tax rate may
be imposed as compared to the TRA gift tax rate, and that a lower estate tax applicable
credit amount may be available as compared to the TRA gift tax applicable credit
amount. These same disparities could occur if Congress acts prior to the expiration of
the TRA rules by enacting a different tax regime, for example the regime in place in
2009 (45% top rate, $3,500,000 estate applicable credit amount).
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E. As mentioned, the TRA amendments to §2001(b)(2) are set to expire on
December 31, 2012, meaning that the pre-TRA provisions of §2001(b)(2) could return in
2013. If the pre-TRA version of §2001(b)(2) were to again become effective, then the
TRA amendment intended to account for any difference between the date of gift
applicable credit amount and the date of death applicable credit amount would expire.
As was the case in 2010, commentators generally expect that Congress will act before
December 31, 2012 to prevent a return to the pre-TRA gift and estate tax regime, but no
one can reasonably predict an outcome at this point.
F. Thus arises a question of prime concern to practitioners: will adjustments
under §2001(b)(2) in fact provide full credit at a donor’s death for any differential
between (a) tax rates where the maximum estate tax rate at donor’s death is higher
than the TRA gift tax rate, and (b) applicable credit amounts where the estate tax
applicable credit amount at donor’s death is lower than the TRA gift tax applicable credit
amount?
G. The examples set forth below look at the mechanics of the Clawback Rule
and its effect on 2011-2012 gift transactions.
II. The Law
A. The pre-TRA version of §2001(b), which is scheduled again became effective
in 2013, states as follows:
“(b) COMPUTATION OF TAX. - The tax imposed by this section shall be the
amount equal to the excess (if any) of (1) a tentative tax computed under subsection (c) on the sum of (A) the amount of the taxable estate, and
(B) the amount of the adjusted taxable gifts, over
(2) the aggregate amount of tax which would have been payable under
chapter 12 with respect to gifts made by the decedent after December 31, 1976, if the provisions of
subsection (c) (as in effect at the decedent’s death) had been applicable at the time of such gifts.
For purposes of paragraph (1)(B), the term “adjusted taxable gifts” means the total amount of the taxable
gifts (within the meaning of section 2503) made by the decedent after December 31, 1976, other than gifts which are
includible in the gross estate of the decedent.”

B. TRA §2001(b) and new subsection §2001(g) in place for 2011 and 2012, and
as blacklined against the pre-TRA version of §2001(b) scheduled to again become
effective in 2013, state as follows:
“(b) COMPUTATION OF TAX. - The tax imposed by this section shall be the
amount equal to the excess (if any) of (1) a tentative tax computed under subsection (c) on the sum of (A) the amount of the taxable estate, and
(B) the amount of the adjusted taxable gifts, over
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(2) the aggregate amount of tax which would have been payable under
chapter 12 with respect to gifts made by the decedent after December 31, 1976, if the provisions of
subsection (c) (as in effect at the decedent’s death) if the modifications described in subsection (g)
had been applicable at the time of such gifts.
For purposes of paragraph (1)(B), the term “adjusted taxable gifts” means the
total amount of the taxable gifts (within the meaning of section 2503) made by the decedent after
December 31, 1976, other than gifts which are includible in the gross estate of the decedent.
(g) MODIFICATIONS TO GIFT TAX PAYABLE TO REFLECT DIFFERENT TAX RATES.
- For purposes of applying subsection (b)(2) with respect to 1 or more gifts, the rates of tax under
subsection (c) in effect at the decedent’s death shall, in lieu of the rates of tax in effect at the time
of such gifts, be used both to compute (1) the tax imposed by chapter 12 with respect to such gifts, and
(2) the credit allowed against such tax under section 2505, including in
computing (A) the applicable credit amount under section 2505(a)(1), and
(B) the sum of the amounts allowed as a credit for all
preceding periods under section 2505(a)(2)” .

C. The philosophy behind §2001(b) has historically been two-fold.
1. First, §2001(b) is designed to ensure that a combined tax is imposed
on a donor’s lifetime gifts plus assets included in the donor’s estate at death. The
purpose of the combined tax calculation is to ensure that a donor’s estate does not
receive a duplicate benefit of the graduated gift and estate tax brackets. Adding
adjusted gifts back into the taxable estate causes the tax rate imposed on the combined
sum to be determined under a single graduated structure.
2. Second, the §2001(b) structure is designed to provide the estate with
an offset for any gift taxes paid during a decedent’s life. This calculation is a bit more
complicated than merely subtracting the gift tax paid during life from the combined gift
and estate tax amount calculated at death. If gift tax was paid during life at a rate lower
than the rate imposed on the adjusted gifts added back into the estate, then to provide
full credit for gift taxes paid, the gift taxes paid adjustment must be grossed up in the
same manner as the tax on the adjusted gifts was grossed up due to the higher estate
tax rate.
D. A new wrinkle has been introduced by TRA; not only may there be a
difference in tax bracket rates to deal with under §2001(b), but now, for the first time,
there may also be a difference created by a decrease between the applicable credit
amount on the date of a gift ($5,000,000 for 2011 and 2012) and the date of death (for
example, a scheduled $1,000,000 amount for 2013). Never before has the applicable
credit differential been a factor; until 2011, the gift tax applicable credit amount was
always lower than or equal to the estate tax applicable credit amount. The TRA
amendment to §2001(b)(2) attempts to account for a possible variance in applicable
credit amounts. But does the revised §2001(b) Clawback calculation really give full
credit to a descendant’s estate? The examples below examine this complex question.

3

III. Examples
A. As stated above, the following examples are intended to illustrate the
mechanics of the Clawback Rule, both under TRA and pre-TRA law. These examples
are not intended to suggest appropriate gifting strategies under the factual
circumstances set forth; they are intended to illustrate the mechanics of the Clawback
rules. Family considerations outside of the tax calculations are not analyzed.
1. A owns $30,000,000 of assets; in 2011 A makes a gift of
$10,000,000 when the gift tax rate is 35% and the gift tax applicable credit amount
is $5,000,000. A dies in 2015 when the estate tax rate is 45%, the estate tax
applicable credit amount is $3,500,000, and the TRA version of §2001(b) is
retained (this example assumes Congress takes action prior to the expiration of
the TRA rules); A’s assets do not increase in value from 2011 to 2013.
a. This example looks at whether the TRA §2001(b)(2) calculation
gives full credit for differences in the marginal tax rates and applicable credit amounts
for the year of gift and the year of death.
b. Gift tax calculation for a $10,000,000 gift made in 2011.
(i) Tax on $10,000,000
$155,800 + 35% ($10M - 500,000)

$ 3,480,800

(ii) §2505(a) credit
$155,800 + 35% ($5M - 500,000)

(1,730,800)

(iii) Gift tax paid

$ 1,750,000

(iv) Gift tax paid during life is “estate tax exclusive,” meaning
that the gift tax paid is never subjected to the estate tax (compare the estate tax, which
is “inclusive”, meaning that the gross estate is calculated without any reduction for
estate tax paid). Thus, in this Example 1, the estate tax base will equal $28,250,000
which is equal to the original $30,000,000 of assets owned by A less the $1,750,000 gift
tax paid.
(a) An important point to remember about the estate
tax exclusive character of gift tax paid; if the donor dies within 3 years of the date of the
gift, §2035(b) causes the amount of gift tax paid to be brought back into the donor’s
estate.
c. Analysis of the correct financial adjustment that should be made
to offset the inclusion under §2001(b)(1) of adjusted gifts in the taxable estate.
(i) Estate

tax

calculation

§2001(b)(2) offset.
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at

A’s

death

without

the

(a) A’s estate = $30M - 10M (gift)
- $1,750,000 (gift tax paid)

$18,250,000

(b) Tax on adjusted gift added back
to estate under §2001(b)(1)(B)
at 2013 date of death rate
$555,800 + 45% ($10M - 1.5M)

$ 4,380,800

(1) The philosophy of the
adjusted gift inclusion
under §2001(b)(1)(B) is
to ensure that the gross
estate is taxed at the higher
marginal rates after first
applying the graduated
bracket structure to the
adjusted gift amount.
(c) As reflected in (b) above, the
2013 date of death tax calculation
against the 2011 adjusted taxable
gifts exhausts the lower bracket
rates. Thus the gross estate will
be effectively taxed entirely at the
highest 45% marginal rate.
$18,250,000 x 45%
(d) Tentative estate tax (again,
ignoring the §2001(b)(2)
adjustment)
(e) §2010(c) credit
$555,800 + 45% ($3.5M - 1.5M)
(f) Estate tax payable without
§2001(b)(2) adjustment

8,212,500

$12,593,300
(1,455,800)
$11,137,500

(ii) Financial adjustments that should be made to the estate
tax calculation under (i) above to ensure that full credit is given for savings achieved by
a 2011 35% gift tax rate and a 2011 $5,000,000 gift tax applicable credit amount.
(a) 1st offset - the actual amount of
gift tax paid in 2011
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1,750,000

(b) 2nd offset - the difference in the
tax calculation applicable to the
adjusted taxable gift added back
into the 2013 estate tax calculation
and the actual tax calculation
applicable to the gift in 2011.
2013: $555,800 + 45%
($10M - 1.5M)

4,380,800

2011: $155,800 + 35%
($10M - 500,000)

(3,480,800)

900,000

(c) 3rd offset - the difference in the
applicable credit amount available for
the actual 2011 gift and the applicable
credit amount available for the 2013
estate.
2011: $155,800 + 35%
($5M - 500,000)

1,730,800

2013: $555,800 + 45%
($3.5M - 1.5M)

(1,455,800)
275,000

(d) Amount of adjustment necessary
to give full credit in 2013 for the
difference in the 2011 gift tax rate
and the 2011 gift tax applicable
credit amount

$ 2,925,000

(e) Based on the foregoing, the
§2011(b)(2) adjustment should
provide a $2,925,000 offset to
the estate tax calculation.
(1) Preliminary estate tax
calculation (without
§2001(b)(2) adjustment)
(2) Adjustment that should
apply under §2001(b)(2)
(3) Estate tax payable
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$11,137,500
(2,925,000)
$ 8,212,500

d. The following table compares the actual §2001(b) calculation
under pre-TRA law and TRA.
Comparison
(1)

(2)

TRA Law

$ 3,480,800

$ 3,480,800

2011 gift tax paid on $10M gift at 35%
i)

Tax: $155,800 + 35% ($10M- 500,000)

ii)

§2505(a) credit: $155,800 + 35% ($5M - 500,000)

iii)

Gift tax paid

(1,730,800)

(1,730,800)

$ 1,750,000

$ 1,750,000

$18,250,000

$18,250,000

$18,250,000

$18,250,000

10,000,000

10,000,000

$28,250,000

$28,250,000

$12,593,300

$12,593,300

Value of estate
i)

(3)

Pre-TRA Law

$30M - 10M (gift) - 1,750,000 (gift tax)

A dies in 2013 (rate = 45%, credit amount = $3.5M)
i)

Gross estate

ii)

Adjusted taxable gifts

iii)

Tax base

iv) Tentative tax: $555,800 + 45% ($28,250,000 - 1.5M)
v)

§2001(b)(2) adjustment
Pre-TRA: $555,800 + 45% ($10M - 1.5M) - 1,730,800*

(2,650,000)

TRA: $555,800 + 45% ($10M - 1.5M) - 1,455,800*
vi) Gross estate tax

(2,925,000)
$ 9,943,300

vii) §2010(c) credit: $555,800 + 45% ($3.5M - 1.5M)
viii) Estate tax payable

(1,455,800)
$ 8,487,500

$ 9,668,300
(1,455,800)
$ 8,212,500

*Arguably, the last entry in this equation accounting for the applicable credit amount will be
limited to the tax amount calculated under the first part of the equation. Throughout these
examples, the maximum applicable credit amount is used in these equations to better illustrate
the difference between the TRA and the pre-TRA equations. This has no affect on the result of
the equation.
e. TRA specifically amended §2001(b)(2) to provide an offset calculation
for the decrease between the §2505(a) gift tax applicable credit amount (date of gift) and the
§2010(c) estate tax applicable credit amount (date of death).

(i) The estate tax under the TRA calculation of $8,212,500
equals the proof calculation of $8,212,500.
(ii) The difference in tax between the pre-TRA calculation
and the TRA calculation of $275,000 equals the proof offset amount for the applicable
credit amount of $275,000.
(iii) From a practical standpoint, an adjustment for the
applicable credit amount differential was never needed prior to 2011, because the gift
tax applicable credit amount of $1,000,000 was always equal to or less than (but never
higher than) the estate tax applicable credit amount.
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(iv) Note the §2001(b)(2) pre-TRA calculations under the
table above applies the gift tax rate for the year of death, but the applicable credit
amount for the year of gift. As confirmation that this is the calculation intended by preTRA §2001(b)(2), the relevant worksheet of the pre-TRA 706 estate tax return is
attached to this Article as Exhibit A (filled in to reflect the pre-TRA calculation).
2. A owns $30,000,000 of assets; in 2011 A makes a gift of
$10,000,000 when the gift tax rate is 35% and the gift tax applicable credit amount
is $5,000,000. A dies in 2021 when the estate tax rate is 55%, the estate tax
applicable credit amount is $1,000,000, and the pre-TRA version of §2001(b)
applies (this example assumes Congress takes no action upon the expiration of
the TRA rules); A’s assets increase at the rate of 4% per year on an after tax basis
from the 2011 year of gift to the 2021 year of death.
a. This example looks at whether making a gift in 2011 taking
advantage of the 35% rate and the $5,000,000 gift tax applicable credit amount will
potentially provide an overall transfer tax savings in a worst case scenario where
through Congressional inaction, the pre-TRA rules again become effective after 2012.
b. Estate tax calculation in 2021 under the facts of Example 2
where A makes a $10,000,000 gift in 2011.
(1)

(2)

(3)

2011 gift tax paid on $10M gift at 35%
i)

Tax: $155,800 + 35% ($10M - 500,000)

$3,480,800

ii)

§2505(a) credit: $155,800 + 35% ($5M - 500,000)

(1,730,800)

iii)

Gift tax paid

$1,750,000

Value of estate
i)

Current value in 2011: $30M - 10M (gift) - 1,750,000 (gift tax)

$18,250,000

ii)

Future value in 2021 of $18,250,000 at 4% per year

$27,014,458

A dies in 2021 (rate = 55%, credit amount = $1M)
i)

Gross estate

ii)

Adjusted taxable gifts

iii)

Tax base

$27,014,458
10,000,000
$37,014,458

iv) Tentative tax: $1,290,800 + 55% ($37,014,458 - 3M)
v)

19,998,752

§2001(b)(2) adjustment
Pre-TRA: $1,290,800 + 55% ($10M - 3M) - 1,730,800

vi) Gross estate tax

(3,410,000)
$16,588,752

vii) §2001(c)(2) phase out adjustment ($16,588,752 - 10M) x 5%
viii) §2010(c) credit: $345,800 + 41% ($1M - 1M)
ix) Estate tax payable

329,438
(345,800)
$16,572,390
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(4)

Assets distributed from A’s estate ($27,014,458 - 16,572,390)

$10,442,068

(5)

Future value of $10,000,000 gift over 10 years at 4% per year

14,802,443

(6)

Total assets from A to A’s family

$25,244,511

c. In the alternative, and for purposes of comparison to the
Example 2 structure, assume A makes no gifts in 2011.
(i) Future value of $30,000,000
over 10 years at 4% per year

$44,407,329

(ii) Estate tax paid at A’s death
-

$1,290,800 + 55%
($44,407,329 - 3M)

24,064,831

§2001(c)(2) phase out adjustment
($17,184,000 - 10M) x 5%

359,200

§2010(c) credit
$345,804 + 41% ($1M - 1M)

(345,800)

Total estate tax

(iii) Assets distributed after A’s death
($44,407,329 - 24,078,231)

$24,078,231
$20,329,098

d. Compare assets distributed to family if A makes $10,000,000
gift in 2011 vs. if A holds all assets until death with no gifting.
(i) Assets assuming 2011 gift

$25,244,511

(ii) Assets assuming no 2011 gift

20,329,098

(iii) Additional assets to family utilizing
2011 gift strategy

$ 4,915,413

e. The comparison under Example 2 compares apples to apples; a
straightforward cash gift by A of $10,000,000 vs. retaining that same $10,000,000 in A’s
estate until death. The benefits of the 2011 gifting transaction (as compared to a hold
assets until death strategy) will increase exponentially if a leveraged gifting strategy is
implemented. For example, assume the same $10,000,000 gift is made as part of a
sale of family limited partnership interests to an intentional grantor trust. The
discounted values inherent in the family limited partnership interests, the potential
growth factor of the transferred assets over the applicable AFR rate, and, perhaps most
significant, the transferor’s payment of all income tax accruing from income generated
by the transferred assets, should both leverage the asset growth passing tax-free to
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lower generations and reduce the taxable estate of the transferor. Never before have
practitioners had the opportunity to make use of a $5,000,000 lifetime applicable credit
amount. Even if the pre-TRA regime returns in 2013 so that estate tax is paid on some
portion of the gifted applicable credit amount, tremendous tax savings are possible
because the tax is deferred until the donor’s death.
3. A owns $10,000,000 of assets; in 2011 A makes a gift of
$5,000,000 when the gift tax rate is 35% and the gift tax applicable credit amount
is $5,000,000; A dies in 2013 when the estate tax rate is 55%, the estate tax
applicable credit amount is $1,000,000, and the pre-TRA version of §2001(b) is in
place.
a. Perhaps this example more than any other illustrates the
benefits of taking advantage of the 2011-2012 gift tax applicable credit amount. This
example looks at whether making a 2011 gift up to the $5,000,000 gift tax applicable
credit amount will potentially provide an overall transfer tax savings if pre-TRA §2001(b)
applies in the year of a donor’s death. No gift tax is paid in 2011. At first glance, this
would seem to negate any advantage under the pre-TRA §2001(b)(2) calculation; preTRA §2001(b)(2) only accounts for a difference between gift and estate tax rates and
not a difference in gift and estate tax applicable credit amounts. In fact, there is a
significant tax savings. The gift tax rate / estate tax rate difference is still part of the preTRA §2001(b)(2) calculation where gifts within the gift tax applicable credit amount are
added back to the estate as adjusted gifts.
b. The following table compares the calculation under pre-TRA law
of the gift transaction described in this example vs. a structure where A makes no gift in
2011.

(1)

(2)

Example 2

Gift

No Gift

2012 gift tax paid on $5,000,000 gift at 35%
i)

Tax: $155,800 + 35% ($5M - 500,000)

ii)

§2505(a) credit: $155,800 + 35% ($5M - 500,000)

iii)

Gift tax paid

$ 1,730,800

$

(1,730,800)
$

0

0
(0)

$

0

Value of estate
i)

(3)

Example 1

$10M - 5M (gift) - 0 (gift tax)

$ 5,000,000

$10,000,000

$ 5,000,000

$10,000,000

5,000,000

0

$10,000,000

$10,000,000

A dies in 2013 (rate = 55%, credit amount = $1M)
i)

Gross estate

ii)

Adjusted taxable gifts

iii)

Tax base

iv)

Tentative tax
Gift: $1,290,800 + 55% ($10M - 3M)

$ 5,140,800

No Gift: $1,290,800 + 55% ($10M - 3M)
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5,140,800

v)

§2001(b)(2) adjustment (Gift)
Pre-TRA: $1,290,800 + 55% ($5M - 3M) - 1,730,800

(4)

vi)

Gross estate tax

vii)

§2010(c) credit: $345,800 + 41% ($1 - 1M)

viii)

Estate tax payable

(660,000)
$ 4,480,800

$ 5,140,800

(345,800)

(345,800)

$ 4,135,000

$ 4,795,000

Assets distributed from A’s estate
Gift: $5,000,000 - 4,135,000

$

865,000

No Gift: $10,000,000 - 4,795,000
(5)

Add $5,000,000 gift from 2011

(6)

Total assets from A to A’s family

$ 5,205,000
5,000,000

0

$ 5,865,000

$ 5,205,000

4. A owns $10,000,000 of assets and A’s spouse B owns $5,000,000
of assets; in 2011 A makes a gift of $5,000,000 to A and B’s children when the gift
tax rate is 35% and the gift tax applicable credit amount is $5,000,000; A dies in
2013 when the estate tax rate is 55%, the estate tax applicable credit amount is
$1,000,000; and the pre-TRA version of §2001(b) is in place. Under A’s estate
plan, the amount within A’s estate tax applicable credit amount is allocated to a
Family Trust with the balance allocated to a QTIP Marital Trust. B dies in 2015
under an estate tax regime that is the same as 2013.
a. This example looks at how the pre-TRA version of §2001(b)
may affect marital deduction planning.
b. §2056(b)(4)(A) provides that to the extent the interest passing to
the surviving spouse must share the economic burden of the estate taxes incurred by
the deceased spouse’s estate, the estate tax amount must diminish the marital
deduction amount. This leads to a very complex calculation because the marital
deduction amount and the estate tax amount are interrelated; neither can be determined
without the other. Software has been developed to make this calculation, but until
updates taking into account the $5,000,000 gift tax applicable credit amount for 2011
and 2012 are available, the software calculation won’t be accurate. This leads back to
pre-computer days, when these interrelated calculations were solved by mathematical
equation. The Service issued IRS Publication 904, last updated in 1990 (the Publication
is no longer issued), which set forth a series of examples which applied either a trial and
error method or an algebraic equation method for solving these amounts.
c. Estate tax calculation in 2013 and 2015 under the facts of
Example 4 where A makes a gift of $5,000,000 in 2011.
(1)

2011 gift tax paid on $5M gift at 35%
i)

Tax: $155,800 + 35% ($5M - 500,000)

ii)

§2505(a) credit: $155,800 + 35% ($5M - 500,000)

iii)

Gift tax paid

$ 1,730,800
(1,730,800)
$
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0

(2)

Value of A’s estate
i)

(3)

$10M - 5M (gift)

$ 5,000,000

A dies in 2013 (rate = 55%, credit amount = $1M)
i)

Tentative taxable estate

ii)

§2056 marital deduction (calculated by algebraic equation as
prescribed under IRS Publication 904)

iii)

$ 5,000,000

Tentative taxable estate

$ 3,077,778

iv) Adjusted taxable gifts
v)

(1,922,222)
5,000,000

Tax base

$ 8,077,778

vi) Tentative tax: $1,290,800 + 55% ($8,077,778 - 3M)

$ 4,083,578

vii) §2001(b)(2) adjustment
Pre-TRA: $1,290,800 + 55% ($5M - 3M) - 1,730,800
viii) Gross estate tax

$ 3,423,578

ix) §2010(c) credit: $345,800 + 41% ($1M - 1M)
x)

Estate tax payable

Assets distributed from A’s estate to A’s QTIP trust ($5M - 3,077,778))

(5)

B dies in 2015 (rate = 55%, credit amount = $1M)

(6)
(7)

(345,800)
$ 3,077,778

(4)

i)

(660,000)

$ 1,922,222

Gross estate
-

B’s assets

-

A’s QTIP trust

-

Gross estate

$ 5,000,000
1,922,222
$ 6,922,222

ii)

Gross estate tax: $1,290,800 + 55% ($6,922,222 - 3M)

iii)

§2010 credit: $345,800 + 41% ($1M - 1M)

$ 3,448,022
(345,800)

iv) Estate tax payable

$ 3,102,222

Assets distributed from B’s estate and A’s QTIP trust: ($6,922,222 3,102,222)

$ 3,820,000

Total assets distributed to A and B’s family
i)

A’s 2011 gift

ii)

B’s estate (including A’s QTIP trust)

iii)

Total assets

$ 5,000,000
3,820,000
$ 8,820,000
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d. In the alternative, and for purposes of comparison to the
Example 4 structure, assume A makes no gift in 2011.
(1)

A dies in 2013 (rate = 55%, credit amount = $1M)
i)

Gross estate

$10,000,000

ii)

§2506 marital deduction

iii)

Tax base

(9,000,000)
$ 1,000,000

iv) Gross estate tax
$345,800 + 41% ($1M - 1M)
v)

$

§2010(c) credit: $345,800 + 41% ($1M - 1M)

vi) Estate tax payable

345,800
(345,800)

$

0

vii) Assets distributed from A’s estate

(2)

-

to Family Trust

$ 1,000,000

-

to Marital Trust

9,000,000

-

Total assets distributed

$10,000,000

B dies in 2015 (rate = 55%, credit amount = $1M)
i)

Gross estate
-

B’s estate

$ 5,000,000

-

A’s QTIP trust

-

Total gross estate

9,000,000
$14,000,000

ii)

Tax base

$14,000,000

iii)

Tentative tax: $1,290,800 + 55% ($14M - 3M)

$ 7,340,800

iv) §2001(c)(2) adjustment: ($14M - 10M) x 5%

200,000

v)

§2010(c) credit: $345,800 + 41% ($1M - 1M)

(345,800)

vi

Estate tax payable

$ 7,195,000

(3)

Assets distributed from B’s estate and A’s QTIP trust ($14M - 7,195,000)

(4)

Total assets distributed to A’s and B’s family
i)

A’s Family Trust

ii)

B’s estate (including A’s QTIP trust)

iii)

Total assets

$ 6,805,000
$ 1,000,000
6,805,000
$ 7,805,000

e. Compare assets distributed to family if A makes $5,000,000 gift
in 2011 vs. if A holds all assets until death with no gifting
(i) Assets assuming A’s 2011 gift
(ii) Assets assuming no gift
(iii) Additional assets to family utilizing
2011 gift strategy
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$ 8,820,000
7,800,000
$ 1,015,000

f. The comparison under Example 4 shows an overall advantage
to the 2011 gifting strategies where the donor dies with a Family Trust / Marital Trust
estate plan in a year when the pre-TRA §2001(b) applies. Nevertheless, a portion of
the estate tax payment is accelerated to the date of the first spouse’s death as opposed
to the no gift strategy where all estate taxes are paid at the death of the surviving
spouse. There may be situations where the asset growth that would have accrued to
the tax payment at the first spouse’s death would offset the additional assets preserved
through the gifting strategy. Also, changes in the estate tax laws after A’s death could
affect the results shown in Example 4.
g. If the TRA version of §2001(b) were to apply to the 2011 estate
tax calculation for A’s estate, then the algebraic equation of IRS Publication 904 would
yield a result that gives full credit to A’s $5,000,000 2011 gift so that the $5,000,000
retained by A at death will be protected by the §2056 marital deduction.
(1)

(2)

2011 gift tax paid on $5M gift at 35%
i)

Tax: $155,800 + 35% ($5M - 500,000)

ii)

§2505(a) credit: $155,800 + 35% ($5M - 500,000)

iii)

Gift tax paid

(1,730,800)
$

0

Value of A’s estate
i)

(3)

$ 1,730,800

$10M - 5M (gift)

$ 5,000,000

A dies in 2013 (rate = 55%, credit amount = $1M)
i)

Tentative taxable estate

ii)

§2056 marital deduction (calculated by algebraic equation as
prescribed under IRS Publication 904)

iii)

$ 5,000,000

Tentative taxable estate

(5,000,000)
$

iv) Adjusted taxable gifts
v)

0
5,000,000

Tax base

$ 5,000,000

vi) Tentative tax: $1,290,800 + 55% ($5M - 3M)

$ 2,390,800

vii) §2001(b)(2) adjustment
TRA: $1,290,800 + 55% ($5M - 3M) - 345,800
viii) Gross estate tax

(2,045,000)
$

ix) §2010(c) credit: $345,800 + 41% ($1M - 1M)
x)
(4)

Estate tax payable

(345,800)
$

Assets distributed from A’s estate to A’s QTIP trust
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345,800
0

$ 5,000,000

(5)

B dies in 2015 (rate = 55%, credit amount = $1M)
i)

Gross estate
-

B’s assets

-

A’s QTIP trust

-

Gross estate

$ 5,000,000
5,000,000
$10,000,000

ii)

Gross estate tax: $1,290,800 + 55% ($10M - 3M)

iii)

§2010 credit: $345,800 + 41% ($1M - 1M)

5,140,800
(345,800)

iv) Estate tax payable

$ 4,795,000

(6)

Assets distributed from B’s estate and A’s QTIP trust: ($10M - 4,795,000)

$ 5,205,000

(7)

Total assets distributed to A and B’s family
i)

A’s 2011 gift

ii)

B’s estate (including A’s QTIP trust)

iii)

Total assets

$ 5,000,000
5,205,000
$10,205,000

5. A owns $5,000,000 of assets; in 2011 A makes a gift of $2,000,000
when the gift tax rate is 35% and the gift tax applicable credit amount is
$5,000,000; A dies in 2013 when the estate tax rate is 55%, the estate tax
applicable credit amount is $1,000,000, and the TRA version of §2001(b) is
retained (this example assumes Congress takes action to preserve the TRA
version of §2001(b)).
a. This example examines whether the TRA §2001(b)(2)
calculation gives full credit for a difference in applicable credit amounts where the gift
amount is less than the gift tax applicable credit amount but more than the date of death
estate tax applicable credit amount. In other words, will the TRA §2001(b)(2)
calculation preserve the benefit of the gift tax applicable credit amount where no gift tax
was paid in the year of the gift?
b. The following table compares the actual §2001(b) calculation
under pre-TRA law and TRA.
Pre-TRA Law
(1)

(2)

TRA Law

2011 gift tax paid on $2M gift at 35%
i)

Tax: $155,800 + 35% ($2M - 500,000)

ii)

§2505(a) credit: $155,800 + 35% ($2M - 500,000)

iii)

Gift tax paid

$

680,800

$

(680,800)
$

0

680,800
(680,800)

$

0

Value of estate
i)

$5M - 2M (gift) - 0 (gift tax)

$ 3,000,000
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$ 3,000,000

(3)

A dies in 2013 (rate = 55%, credit amount = $1M)
i)

Gross estate

ii)

Adjusted taxable gifts

iii)

Tax base

iv)

Tentative tax: $1,290,800 + 55% ($5M - 3M)

v)

§2001(b)(2) adjustment

$ 3,000,000

$ 3,000,000

2,000,000

2,000,000

$ 5,000,000

$ 5,000,000

2,390,800

2,390,800

Pre-TRA: $780,800 + 49% ($2M - 2M) - 1,730,800

0

TRA: $780,800 + 49% ($2M - 2M) - 345,800
vi)

Gross estate tax

vii)

§2010(c) credit: $345,800 + 41% ($1 - 1M)

viii)

Estate tax payable

(435,000)
$ 2,390,800

$ 1,955,800

(345,800)

(345,800)

$ 2,045,000

$ 1,610,000

c. Proof regarding $435,000 §2001(b)(2) adjustment (see Example
1 for proof calculation discussion)
(i) 1st offset - the actual amount of
gift tax paid in 2011
$

0

(ii) 2nd offset - the difference in the tax
calculation applicable to the adjusted
taxable gift added back into the 2013
estate tax calculation and the actual
rate tax calculation applicable to the
gift in 2011. Although counterintuitive
because no gift tax was actually paid,
the offset for tax rate differential
remains relevant because the tax is
still technically charged; it is only not
paid because it is offset by the
§2505(a) credit.
2013: $780,800 + 49%
($2M - 2M)
2011: $155,800 + 35%
($2M - 500,000)

$780,800

(680,800)
100,000
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(iii) 3rd offset - the difference in the
applicable credit amount available
for the actual 2011 gift, and the
applicable credit amount available
for the 2013 estate.
2011: $155,800 + 35%
($2M - 500,000)

$680,800

2013: $345,800 + 41%
($1M - 1M)

(345,800)
335,000

(iv) Amount of adjustment necessary
to give full credit in 2013 for the
difference in the 2011 gift tax rate
and applicable credit amount
(compare the TRA calculation
above under this example)

$ 435,000

6. A owns $5,000,000 of assets; in 2011 A makes a gift of $2,000,000
when the gift tax rate is 35% and the gift tax applicable credit amount is
$5,000,000; A dies in 2013 when the estate tax rate is 55%, the estate tax
applicable credit amount is $1,000,000, and the TRA version of §2001(b) is not
retained (this example, in contrast to Example 5, assumes Congress takes no
action upon the expiration of the TRA rules).
a. This example compares a gifting transaction which utilizes only
the 2011 gift applicable credit amount (no gift tax is paid in 2011) to a structure under
which the same assets are held until death where pre-TRA §2001(b) applies.
b. Under pre-TRA §2001(b)(2), credit is only given for the gift tax
rate vs. estate tax rate differential, not for the difference between the gift tax applicable
credit amount and the estate tax applicable credit amount. Under this example, the
§2001(b)(2) calculation does not provide an offset benefit. Where the size of the gift in
2011 ($2,000,000 in this example) does not generate a tax at the increased estate tax
rate that is larger than the date of gift applicable credit amount, the pre-TRA §2001(b)(2)
calculation will provide no benefit. Compare Example 3 where a $5,000,000 gift in 2011
did provide an advantage in the estate tax calculation under the pre-TRA §2001(b)(2)
calculations.
c. The estate tax calculation assuming a $2,000,000 gift is made in
2011 is as set forth in the pre-TRA law calculation column under Example 5; the estate
tax amount is $2,045,000
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d. The estate tax calculation assuming no gift is made in 2011 (so
that the gross estate = $5,000,000) is as follows:
(i) Estate tax calculation
$1,290,800 + 55% ($5M - 3M)

$ 2,390,800

(ii) §2010(c) credit
$345,800 + 41% ($1M - 1M)
(iii) Estate tax

(345,800)
$ 2,045,000

e. The estate tax in either case ($2,000,000 gift in 2011 vs. no gift
in 2011) is $2,045,000. There is neither a benefit realized nor additional tax cost
incurred from the 2011 gift transaction. Nevertheless, as discussed in Example 7,
taking advantage of the increased gift tax applicable credit amount in 2011 may still
preserve additional wealth for the donor’s family.
7. A owns $5,000,000 of assets; in 2011 A makes a gift of $2,000,000
when the gift tax rate is 35% and the gift tax applicable credit amount is
$5,000,000. Instead of a cash gift of $2,000,000 as under Example 6, A’s gift of a
$2,000,000 value is based on an appraisal of a gifted limited partnership interest
that provides a discounted valuation of one-third from the liquidation value of the
gifted interests (liquidation value = $3,000,000) because of lack of marketability
and lack of control factors; assets retained by A and assets gifted by A increase
in value on an after income tax basis at 4% per year; A dies in 2013 when the
estate tax rate is 55%, the estate tax applicable credit amount is $1,000,000, and
the TRA version of §2001(b) is not retained (as under Example 6, this example
assumes Congress takes no action upon the expiration of the TRA rules).
a. As under Example 2, this example points out the potential tax
benefits of making use of the 2011 increased gift tax applicable credit amount where the
§2001(b)(2) calculation reverts to the worst case scenario under the pre-TRA rules.
This example compares the Example 7 scenario to two other scenarios; (i) the same tax
regime as under Example 7, but A makes no lifetime gifts (and as a consequence the
estate cannot take advantage of valuation leveraging), and (ii) the value of the gift by A
of family limited partnership interests is limited to the 2009 lifetime gift applicable credit
amount of $1,000,000.
b. Estate tax calculation under facts of Example 7.
(1)

2011 gift tax paid on $2M gift at 35%
i)

Tax: $155,800 + 35% ($2M - 500,000)

ii)

§2505(a) credit: $155,800 + 35% ($2M - 500,000)

iii)

Gift tax paid

$ 680,800
(680,800)
$
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0

(2)

Value of estate
i)
ii)

(3)

Current value in 2011 - $5M - 3M (non-discounted value of gift)
- 0 (gift tax paid)
Future value of $2,000,000 earning 4% per year over 2 years

$2,000,000
2,163,200

A dies in 2013 (rate = 55%,credit amount = $1M)
i)

Gross estate

$2,163,200

ii)

Adjusted taxable gifts

iii)

Tax base

2,000,000
$4,163,200

iv) Tentative tax: $1,290,800 + 55% ($4,163,200 - 3M)
v)

1,930,560

§2001(b)(2) adjustment
Pre-TRA: $780,800 + 49% ($2M - 2M) - 1,730,800

vi) Gross estate tax

0
$1,930,560

vii) §2010(c) credit: $345,800 + 41% ($1M - 1M)

(345,800)

viii) Estate tax payable

$1,584,760

(4)

Assets distributed from A’s estate ($2,163,200 - 1,584,760)

$ 578,440

(5)

Future value of $3,000,000 gift over 2 years at 4% per year

3,244,800

(6)

Total assets from A to A’s family

$3,823,240

c. In the alternative, and for purposes of comparison to the
Example 7 structure, assume A makes no gift in 2011 and no discount valuation
leverage is available to A’s estate.
(i) Future value of $5,000,000 over 2
years at 4% per year

$5,408,000

(ii) Estate tax paid at A’s death
-

$1,290,800 + 55%
($5,408,000 - 3M)
§2010(c) credit
$345,800 + 41% ($1M - 1M)
Total estate tax

(iii) Assets distributed after A’s death
($5,408,000 - $2,269,400)
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2,615,200
(345,800)
$2,269,400
$3,138,600

d. In the alternative, and for purposes of comparison to the
Example 7 structure, assume A’s gift in 2011 is of a $1,000,000 limited partnership
interest as valued by a one-third discount from liquidation value (where liquidation value
is $1,500,000), Under the 2009 gift tax regime, the $1,000,000 gift amount was the
maximum that could be made without incurring gift tax.
(1)

(2)

(3)

2011 gift tax paid on 2011 gift
i)

Tax: $155,800 + 35% ($1M - 500,000)

ii)

§2505(a) credit: $155,800 + 35% ($1M - 500,000)

iii)

Gift tax paid

$ 330,800
(330,800)
$

0

Value of estate
i)

Current value in 2011: $5M - 1.5M (gift) - 0 (gift tax paid)

ii)

Future value of $3,500,000 earning 4% per year over 2 years

$3,500,000
3,785,600

A dies in 2013 (rate = 55%,credit amount = $1M)
i)

Gross estate

$3,785,600

ii)

Adjusted taxable gifts

iii)

Tax base

1,000,000
$4,785,600

iv) Tentative tax: $1,290,800 + 55% ($4,785,600 - 3M)
v)

2,272,880

§2001(b)(2) adjustment
Pre-TRA: $345,800 + 41% ($1M - 1M) - 1,730,800

vi) Gross estate tax

0
$2,272,880

vii) §2010(c) credit: $345,800 + 41% ($1M - 1M)

(345,800)

viii) Estate tax payable

$1,927,080

(4)

Assets distributed from A’s estate ($3,785,600 - 1,927,080)

$1,858,520

(5)

Future value of $1,500,000 gift over 2 years at 4% per year

1,622,400

(6)

Total assets from A to A’s family

$3,480,920

e. Compare assets distributed to family if A makes a $2,000,000
gift in 2011 vs. if A holds all assets until death with no gifting.
(i) Assets assuming $2,000,000 gift in 2011

$3,823,240

(ii) Assets assuming no 2011 gift

(3,138,600)

(iii) Additional assets to family utilizing
2011 $2,000,000 gifting strategy

$ 684,640
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f. Compare assets distributed to family if A makes a $2,000,000
gift in 2011 vs. if A makes a $1,000,000 gift in 2011.
(i) Assets assuming $2,000,000 gift

$3,823,240

(ii) Assets assuming $1,000,000 gift

(3,480,920)

(iii) Additional assets to family utilizing
2011 $2,000,000 gifting strategy

$ 342,320

g. Under the factual structure of Example 7, A’s gift transaction in
2011, even assuming that the pre-TRA §2001(b) rules apply at A’s death, preserves
more asset value to A’s family than if A holds all assets until death. Nevertheless, a
potential inequity with regard to the source of the estate tax payment needs to be kept
in mind under the gifting strategy. Under the Example 7 calculation, the obligation for
the entire $1,584,760 estate tax is born by A’s estate, even though a significant portion
of the estate tax obligation is attributable to the inclusion of the 2011 $2,000,000 gift as
part of the tax base. The result is that the recipients of A’s estate receive only $578,440
of an aggregate $2,163,200 gross estate value, and the gift recipients retain the full
$3,000,000 gift value without reduction for gift or estate tax.
8. A owns $5,000,000 of assets; in 2011 A makes a gift of $1,000,000
when the gift tax rate is 35% and the gift tax applicable credit amount is
$5,000,000. A dies in 2013 when the estate tax rate is 55%, the estate tax
applicable credit amount is $1,000,000, and the TRA version of §2001(b) is
retained (this example assumes Congress takes action to preserve the TRA
version of §2001(b)(2)).
a. This example shows that where no gift tax is paid in the year of
gift and the gift tax applicable credit amount used is less than the available credit either
at the time of the gift or at the time of death, no adjustment occurs under either TRA
§2001(b)(2) or pre-TRA §2001(b)(2); the non-adjustment makes sense given that the
donor did not take advantage of a lower tax rate or a higher gift tax credit amount in the
year of the gift.
b. The following table compares the actual §2001(b)(2) calculation
under pre-TRA law and TRA.
Pre-TRA Law
(1)

(2)

TRA Law

2011 gift tax paid on $1,000,000 gift
i)

Tax: $155,800 + 35% ($1M- 500,000)

ii)

§2505(a) credit: $155,800 + 35% ($1M - 500,000)

iii)

Gift tax paid

$

330,800

$ 330,800

(330,800)
$

0

(330,800)
$

0

Value of estate
i)

$5M - 1M (gift) - 0 (gift tax)

$ 4,000,000
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$ 4,000,000

(3)

A dies in 2013 (rate = 55%, credit amount = $1M)
i)

Gross estate

ii)

Adjusted taxable gifts

iii)

Tax base

iv)

Tentative tax: $1,290,800 + 55% ($5M - 3M)

v)

§2001(b)(2) adjustment

$ 4,000,000

$ 4,000,000

1,000,000

1,000,000

$ 5,000,000

$ 5,000,000

2,390,800

2,390,800

Pre-TRA: $345,800 + 41% ($1M - 1M) - 1,730,800

0

TRA: $345,800 + 41% ($1M - 1M) - 345,800
vi)

Gross estate tax

vii)

§2010(c) credit: $345,800 + 41% ($1 - 1M)

viii)

Estate tax payable

0
$ 2,390,800

$ 2,390,800

(345,800)
$ 2,045,000

(345,800)
$ 2,045,000

c. Proof regarding calculation of §2010(b)(2) adjustment, which in
this example = 0 (see Example 1 for proof calculation discussion).
(i) 1st offset - the actual amount of gift tax
paid in 2011

$

0

(ii) 2nd offset - the difference in the tax
calculation applicable to the adjusted
taxable gift added back into the 2013
estate tax calculation and the actual tax
calculation applicable to the gift in 2011.
Although counterintuitive because no gift
tax was actually paid, the offset for tax
rate differential remains relevant because
the tax is still technically charged; it is only
not paid because it is offset by the
§2505(a) credit.
2013: $345,800 + 41%
($1M - 1M)

$ 345,800

2011: $155,800 + 35%
($1M - 500,000)

330,800
15,000

(iii) 3rd offset - the difference in the
applicable credit amount available
for the actual 2011 gift, and the
applicable credit amount available
for the 2013 estate. The reason
for the negative adjustment in this
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3rd offset calculation is that in each
year, the applicable credit amount
is limited to the tax amount calculated
under the second offset.
2011: $155,800 + 35%
($1M - 500,000)

$ 330,800

2013: $345,800 + 41%
($1M - 1M)

345,800
(15,000)

(iv) Amount of adjustment necessary
to give full credit in 2013 for the
differential in the 2011 gift tax rate
and the 2011 gift tax applicable
credit amount

$

0

9. A owns $30,000,000 of assets; in 2009 A makes a gift of
$10,000,000 when the gift tax applicable rate is 45% and the gift tax applicable
credit amount is $1,000,000. A dies in 2013 when the estate tax rate is 35%, the
estate tax applicable credit amount is $5,000,000 and the TRA version of §2001(b)
applies (this example assumes Congress takes action prior to the expiration of
the TRA rules). A’s assets do not increase in value from 2009 to 2013.
a. This example shows that §2001(b)(2) does not provide the
donor’s estate with a dollar for dollar offset for gift taxes paid if the gift tax paid is greater
than the estate tax effectively calculated on the §2001(b)(1)(B) adjusted gift. This
circumstance could arise because either the marginal estate tax rate for the year of
death is lower than the marginal gift tax rate for the year of gift, or where the estate tax
applicable credit amount for the year of death is higher than the gift tax applicable credit
amount for the year of gift. In this example, both of these circumstances occur.
b. Estate tax calculation at A’s death in 2013.
(1)

(2)

2009 gift tax paid on $10,000,000 gift at 45%
i)

Tax: $555,800 + 45% ($10M - 1.5)

ii)

§2505(a) credit: $345,800 + 41% ($1M - 1M)

iii)

Gift tax paid

(345,800)
$4,035,000

Value of estate
i)

(3)

$4,380,800

$30M - 10M (gift) - 4,035,000 (gift tax)

$15,965,000

A dies in 2013 (rate = 35%,credit amount = $5M)
i)

Gross estate

ii)

Adjusted taxable gifts

iii)

Tax base

$15,965,000
10,000,000
$25,965,000
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iv) Tentative tax: $155,800 + 35% ($25,965,000 - 500,000)
v)

§2001(b)(2) adjustment
TRA: $155,800 + 35% ($10M - 500,000) - 1,730,800

vii) Gross estate tax

(1,750,000)
$ 7,318,550

ix) §2010(c) credit: $155,800 + 35% ($5M - 500,000)
x)

9,068,550

Estate tax payable

(1,730,800)
$ 5,587,750

c. Compare gift tax actually paid in 2009 to §2001(b)(2)
adjustment for gift taxes paid in 2013.
2009 gift tax

$ 4,035,000

2013 §2001(b)(2) adjustment

(1,750,000)
$ 2,285,000

d. These calculations show that A paid $2,285,000 of gift tax for
which A’s estate does not receive an offset under the 2013 estate tax calculation.
e. There are a few factors to consider that may partially make up
for the $2,285,000 out of pocket loss for the excess gift taxes paid.
(i) Estate tax is not paid on the $4,035,000
of gift tax paid in 2009 (payment of gift
tax is estate tax exclusive). If A had made
no gift in 2009, then the equivalent of the
$4,035,000 would have been subject to
estate tax (assuming A did not otherwise
spend it during life).
(a) Estimated estate tax saved by
excluding gift tax payment from
gross estate.
$4,035,000 x 35%
(ii) If, as opposed to the general facts of
this example, the assets gifted in 2009
increase in value at an after tax rate of
4% per year, then additional value will
be removed from A’s estate through
the gift.
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$1,412,250

(a) Value removed from A’s estate
if gifted assets increase in value
from 2009 to 2013 at after tax
rate of 4% per year.

$1,698,586

(b) Additional value (not considered
here) may be removed from A’s
taxable estate if the gift consists
of assets valued under discount
principals such as gifts of family
limited partnership interests.
(iii) To compare apples to apples, the
asset growth that would have accrued
from the 2009 gift payment would be
lost to A’s estate.
(a) Loss of growth on 2009 gift tax
payment from 2009 to 2013 at
after tax rate of 4% per year.
(b) Another offsetting factor to
consider is the loss of a stepped
up basis that would have applied
to the gifted assets had they
remained in A’s estate until death.
(iv) Net value to A’s estate of offsetting
factors outlined above

(685,380)

_________
$2,425,456

IV. Summary
A. After the year-end events or non-events of 2009 and 2010, few would dare to
predict how or whether Congress will act prior to the expiration of the TRA rules at the
end of 2012. Nevertheless, a couple of factors tilt the probabilities toward a retention of
the TRA version of §2001(b)(2) going forward in 2013.
1. The philosophy or spirit of §2001(b)(2) has always been to provide an
equitable credit under the estate tax calculation for the gift tax regime as in effect on the
date of the gift, to the extent that regime was more favorable than the estate tax regime
under which the adjusted gifts were added into the tax base.
2. Pre-TRA §2001(b)(2) addressed this philosophy by accounting for the
difference between a more favorable gift tax rate for the year of gift vs. the estate tax
rate for the year of death. There was no need to account for a difference in applicable
credit amounts because (until the 2011 TRA rules became effective) the gift tax
applicable credit amount was never more favorable than the estate tax applicable credit
amount.
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3. By enacting the TRA version of §2001(b)(2) Congress did nothing
more than coordinate the historic philosophy behind §2001(b)(2) with the never before
seen prospect that the gift tax applicable credit amount available for the year of gift may
be more favorable than the date of death applicable credit amount.
4. The foregoing suggests two things: first, that Congress, by enacting
the TRA version of §2001(b)(2), evidenced its intention to honor the historic spirit of
§2001(b)(2); second, that a return to the pre-TRA version of §2001(b)(2) in 2013 would
violate that same spirit.
B. If the TRA version of §2001(b)(2) is extended on a permanent basis beyond
2012, the benefits of significant gifting transactions in 2011 and 2012 will be preserved
under the date of death estate tax calculation. Less obvious, there are opportunities to
preserve family wealth through the same gifting transactions even in the event of a
return to the pre-TRA version of §2001(b)(2).
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